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J. R. McCARL ET AL. VS. MARY D. H. KENDALL 

a Supreme Court of the District of Columbia 

District Court Docket No. 2120 j 

In re: Acquisition of all privately owned land in reservations A 
and B in the city of Washington, District of Columbia 

United States of America, j 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District 
of Columbia, at the city of Washington, in said District, at the 
times hereinafter mentioned, the following papers wefe filed and 
proceedings had, in the above-entitled cause, to wit: 

1 Judgment 


Filed July 28, 1932 


In the Supreme Court of the District of Columbia,! Holding a 
Special Term as a District Court of the United States 

District Court Docket No. 2120 

In re: Acquisition of all privately owned land in reservations A and 
B in the city of Washington, District of Columbia 


oner herein, 
bf taking in 


Upon consideration of the verdict of the jury returned herein on 
the 22nd day of June, 1932, appraising and awarding compensation 
for the lands described in the petition and proceedings herein, that 
is to say, Parcels III, IV, V, VI, VII, VIII, IX, X, XI, XII, XIH, 

xiv, xv, xvi, xvii, xviii, xix, xx, xxi, xxtii, xxm, 

XXIY, XXVI. XXVIII, XXIX, XXX, XXXI, XXXII, 
XXXIII and XXXIV; ! 

And it appearing to the court that the time limited by law for 
the filing of motions to set aside or vacate the verdict and for a new 
trial has expired and that no such motion has been fileq in respect 
of said parcels or any of them; 

And it further appearing that the United States, petit 
did on the 9th day of December, 1931, file a declaration 
respect of said parcels under sec. 10 of the act of Marqh 1, 1929, c. 
416 (45 Stat. 1415), and did deposit as the estimated cpmpensation 
for said parcels the sums aggregating seven hundred sixty-two 
thousand four hundred forty-five ($762,445) dollars, that is to say, 
for Parcel III, seven thousand five hundred ($7,500) dollars; for 
Parcel IV, fourteen thousand ($14,000) dollars; for Parcel V, nine 
thousand ($9,000) dollars; for Parcel VI, eleven thousand three 
hundred ($11,300); for Parcel VII, twenty-eight thousand 
2 ($28,000) dollars; for Parcel VIII, Seventy-four thousand two 

hundred fifty ($74,250) dollars; for Parcel IX, twenty-seven 
thousand six hundred twenty-five ($27,625) dollars; fbr Parcel X, 
eighty-three thousand ($83,000) dollars; for Parcel JQ, twenty- 
eight thousand one hundred fifty ($28,150) dollars; for [Parcel XII, 
one ($1.00) dollar; for Parcel XIII, one ($1.00) dollar!; for Parcel 
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XIV, twenty-seven thousand three hundred seventy-two ($27,372) 
dollars; for Parcel XV, twenty thousand ($20,000) dollars; for 
Parcel XVI, eight thousand nine hundred ($8,900) dollars; for Par¬ 
cel XVII, sixteen thousand ($16,000) dollars; for Parcel XVIII, 
eleven thousand five hundred ($11,500) dollars; for Parcel XIX, 
sixteen thousand five hundred ($16,500) dollars; for Parcel XX, 
twenty-eight thousand one hundred fifty ($28,150) dollars; for Par¬ 
cel XXI, nine thousand ($9,000) dollars; for Parcel XXII, forty- 
nine thousand seven hundred sixteen ($49,716) dollars; for Parcel 
XXIII, twenty-seven thousand five hundred ($27,500) dollars; for 
Parcel XXIV, sixteen thousand ($16,000) dollars; for Parcel XXVI, 
forty-two thousand four hundred ($42,400) dollars; for Parcel 
XXVIII, forty-one thousand four hundred ($41,400) dollars; for 
Parcel XXIX, twenty-five thousand ($25,000) dollars; for Parcel 
XXX, forty-five thousand ($45,000) dollars; for Parcel XXXI, 
thirtv-two thousand two hundred fifty-three ($32,253) dollars; for 
Parcel XXXII, thirty-one thousand ($31,000) dollars; for Parcel 
XXXIII thirty-one thousand nine hundred twenty-six ($31,926.00) 
dollars; for Parcel XXXIV, one ($1.00) dollar; whereupon, title 
to said Parcels III, IV, V. VI, VII, VIII, IX, X, XI, XII, 
XIII, XIV, XV, XVI, XVII, XVIII, XIX, XX, XXI, XXII, 
XXIII, XXIV, XXVI, XXVIII, XXIX, XXX, XXXI, 

3 XXXII, XXXIII, and XXXIV vested in the United States 
of America in fee‘simple absolute and the right to just com¬ 
pensation for the same vested in the persons entitled thereo; 

And it further appearing that by orders passed to that effect, the 
sums deposited as the estimated value of all of the parcels aforesaid, 
except Parcels III, X, XII, XIII, and XXXIV, were withdrawn 
by and paid to the persons entitled to the same; 

Whereupon, it is this 28 day of July, 1932, by the court, adjudged 
and considered that all and singular the awards in said verdict 
contained be, and the same are hereby, ratified and confirmed and 
that the parties owning said parcels respectively and entitled to the 
sums respectively awarded by said verdict as just compensation for 
the same have judgment against the United States for the amounts 
finally awarded as just compensation for said parcels respectively, 
less the amount heretofore deposited as the estimated compensation 
for said parcels, respectively, that is to say, that the parties owning 
said parcels respectively and entitled to the sums respectively 
awarded by said verdict as just compensation for the same have 
judgment against the United States for the amounts by which the 
compensation finally awarded for said parcels in and by said verdict 
exceeds the amount heretofore deposited and received by the persons 
entitled in respect of said parcels, respectively, that is to say: 

For and in respect of Parcel III, the sum of seven thousand nine 
hundred ($7,900), apportioned as follows: Four thousand two 
hundred six dollars fifty cents ($4,206.50) in respect of Parcel 

4 III-A, the east 12 feet by the full depth of assessment and 
taxation lot 802, improved by premises No. 319 Missouri 

Avenue with the stable or garage in the rear as devised by Priscilla 
Thompson to Mabel E. MacKay and three thousand six hundred 
ninety-three dollars fifty cents ($3,693.50) in respect of Parcel III-B, 
the west 12 feet by the full depth of said assessment and taxation 
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i lot 802, improved by premises 319% Missouri Avenuel X. W., as 
devised by Priscilla Thompson to her sister Amelia MfacKay; 

For and in respect of Parcel IV, one thousand t^o hundred 
($1,200) dollars; 

For and in respect of Parcel V, two thousand ($2,000) dollars; 

For and in respect of Parcel VI, three thousand tVo hundred 
($2,300) dollars apportioned as follows: One hundred ^ixty ($160) 
dollars in respect of the dower interest of Rosa Gatti and three 
thousand forty ($3,040) dollars in respect of the interest of the 
owners of the fee simple of Parcel VI, subject to the aforesaid dower 
of Rosa Gatti; 

For and in respect of Parcel VII, fourteen thousand dne hundred 
thirty-five ($14,135) dollars; 

For and in respect of Parcel VIII, forty-five thousand seven 
hundred fifty ($45,750) dollars; 

For and in respect of Parcel IX, twenty-eight thousand seven 
hundred seventy-five ($28,775) dollars; 

For and in respect of Parcel X, one hundred thirty-sev^n thousand 
one hundred sixty-five ($137,165) dollars; 

For and in respect of Parcel XI, eighteen thousand c(ne hundred 
fifty-nine ($18,159) dollars; 

For and in respect of Parcel XIV, twenty-seven thousand seven 
hundred forty-eight ($27,748) dollars: 

5 For and in respect of Parcel XV, seven thousand six hun¬ 

dred ninety-five ($7,695) dollars; 

For and in respect of Parcel XVI, three thousand ohe hundred 
($3,100) dollars; 

For and in respect of Parcel XVII, four thousand nine hundred 
eighty-seven ($4,987) dollars; 

For and in respect of Parcel XVIII, two thousand ohe hundred 
seven ($2,107) dollars; 

i For and in respect of Parcel XIX, two thousand six hundred sixty 
($2,660) dollars; 

For and in respect of Parcel XX, ten thousand thrbe hundred 
seventy-one ($10,371) dollars; 

For and in respect of Parcel XXI, one thousand ohe hundred 
eighty-eight ($1,188) dollars; 

For and in respect of Parcel XXII, thirty thousand fdur hundred 
seventy-one ($30,471) dollars; 

For and in respect of Parcel XXIII, twelve thousand two hun¬ 
dred twenty-four ($12,224) dollars; 

For and in respect of Parcel XXIV, two thousand seven hun¬ 
dred sixty-eight ($2,768) dollars; 

For and in respect of Parcel XXVI, thirteen thousand two hun¬ 
dred fifty ($13,250) dollars; ! 

For and in respect of Parcel XXVIII, seventeen thousand six 
hundred ($17,600) dollars; 

„ For and in respect of Parcel XXIX, seventeen thousand ($17,000) 
dollars; j 

For and in respect of Parcel XXX, twenty-six thousand nine 
hundred thirteen ($26,913) dollars; 

For and in respect of Parcel XXXI, twenty thousand five hun¬ 
dred sixty-five ($20,565) dollars; 
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6 For and in respect of Parcel XXXII, thirty thousand eight 
hundred eighteen ($30,818) dollars; 

For and in respect of Parcel XXXIII, twenty-four thousand 
three hundred seventy-five ($24,375) dollars; with interest on each 
of said sums, as part of said compensation for said parcels from the 
date of the filing of the Declaration of Taking; namely, December 
9,1931, to the date of payment thereof; 

And it is further adjudged and considered that the parties owning 
said Parcels XII, XIII, and XXXIV, in respect of each of which 
a nominal award of one ($1.00) dollar was made by said verdict, and 
entitled to the sums respectively awarded for the same have judg¬ 
ment against the United States in the sum of one ($1.00) dollar in 
respect of each of said parcels and that the said sum of one ($1.00) 
dollar heretofore deposited in the Registry of the Court in respect 
of each of said parcels, be, and the same is hereby, made available 
for and applied in the satisfaction of the judgment in respect of 
said Parcels XII, XIII, and XXXIV, respectively; 

And it is further adjudged and ordered that nothing herein con¬ 
tained shall preclude the parties owning, or entitled to the award for, 
any parcel from withdrawing the whole or any part of the sum here¬ 
tofore deposited in the registry as the estimated compensation with 
the Declaration of Taking subject to and less such sum as may be 
due the United States as compensation for the use and occupation 
of said parcel from the 5th day of January, 1932, until the surrender 
of the possession thereof; as provided in the order entered herein 
on December 24, 1931; 

7 And it is further adjudged and considered that any party 

in interest mav haVe as of course a reference to the auditor of 

*/ 

the court to ascertain what, if any, encumbrances, liens, taxes or 
assessments exist in respect of said parcels and who is entitled to 
receive, and in what amounts, the money so awarded as just com¬ 
pensation. 

O. R. Ltjhring, Justice. 

Petition for payment of amount of deposit in the registry of court 

as part payment for parcel XXII 

Filed March 16, 1932 

/ 

******* 

Your petitioner, Mary P. H. Kendall, respectfully represents unto 
this honourable court as follows: 

1. That she is the only person entitled to the sum deposited in 
the registry of this court allegedly being the just compensation for 
that parcel of land described in the petition of the United States 
as being parcel XXII, and the only person who has appeared in 
this case claiming said sum or any interest in and to said parcel. 

2. That at the time of the filing of the petition of the United 
States, and at the present time, your petitioner, the said Mary D. H. 
Kendall, was the owner in fee simple of said parcel XXli which 
ownership will be shown by the certificate of title of the Real Es¬ 
tate and Columbia Title Insurance Companies, of the District of 
Columbia, dated June 13, 1931, in case No. 115,349. 
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I 

3. That on the 9th day of December, A. D. 1931, the United 

States deposited in the registry of this court at the time of 

8 filing a declaration of taking, pursuant to Section X of the 
act, approved March 1, 1929, the sum estimated by the United 

States as being just compensation for the said parcel 2pQI, to wit, 
the sum of forty-nine thousand seven hundred and sixteen ($49,716) 
dollars, for the use of the party entitled, and the saijie is now in 
the registry of the court. ! 

4. That your petitioner is informed and believes th^t before the 
9th day of December, A. D. 1931, taxes had been paid tb the District 
of Columbia for said Parcel XXII and including the payment due 
in March, 1932, and that at said time, and the present] time, no en¬ 
cumbrances whatever existed, or now exist, in any wise affecting the 
title of your petitioner to the said property. 

5. That your petitioner further states that there |has been no 
change of record in any wise affecting the title to Parcel XXII for 
many years and that she is at present the only party Who is entitled 
to receive the sum paid in Court, allegedly being the just compensa¬ 
tion for said Parcel XXII. 

6. That your petitioner further stipulates hereby that the said Real 
Estate Title Insurance Company and the Columbia Title Insurance 
Company, both of the District of Columbia, collect for lker and in her 
behalf the sum estimated as aforesaid to which she is entitled and to 
make, execute, and draw in her name proper receipt tar the same; 
and said party further stipulates that the check in payment of the 
said amount estimated by the United States as aforesaid to be just 
compensation for the taking of said Parcel XXII sliall be drawn 
to Mary D. H. Kendall, and delivered to the said Real Estate Title 
Insurance Company and the said Columbia Title Insurance Com¬ 
pany, both of the District of Columbia, and that your petitioner 

shall endorse said check while the same is in the hands of the 

9 said title companies to the end that they shall, out of the 
proceeds thereof, pay, satisfy, and discharge all taxes due and 

exigible in respect of said property, if any, at the da^e of the said 
Declaration of Taking and all liens and encumbrances of whatso¬ 
ever nature existing thereon, if any, and the balance t^ be paid over 
to the said Mary D. H. Kendall, which payment the said Mary D. H. 
Kendall hereby stipulates and agrees shall be in full satisfaction 
of the fund paid in court as hereinbefore set forth j as being the 
amount estimated by the United States to be just compensation for 
said parcel numbered XXII, and the said party furtjher stipulates 
said title companies shall after the payment, satisfaction, and dis¬ 
charge of all taxes, encumbrances, it any, and the payment of the 
residue to the said party entitled, Mary D. H. KendalL certify to the 
United States of America that a fee simple title to said parcel is 
vested in the United States, free and clear, and discharged of all 
taxes, liens and encumbrances whatsover, and the saic| party hereby 
tenders herself ready and willing to deliver possession! of said prem¬ 
ises at the time of said payment, although the petitioner is informed 
and believes that the keys and possession to said prejnises have al¬ 
ready been delivered to the United States Treasury Department. 
The party hereto, however, reserves to herself all right to apply for 
and demand and recover such additional amount in iexcess of said 

i 
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forty-nine thousand seven hundred and sixteen ($49,716) dollars, 
with interest thereon, at the rate of six (6) per centum per annum, 
from the 9th day of December, A. D. 1931, as may be finally awarded 
to her in the above-entitled cause as just compensation for the taking 
of said Parcel XXII, as provided by said Section X of the Act ap¬ 
proved March 1, 1929. 

10 Wherefore, the premises considered, your petitioner prays 
unto this honourable court as follows: 

1. That an order be passed herein directing the clerk of this court 
to draw his check as against the said fund deposited in the registry 
of the court aforesaid in the sum of forty-nine thousand seven hun¬ 
dred and sixteen ($49,716) dollars, payable to the order of the said 
Marv D. H. Kendall, and deliver the same to the Real Estate Title 
Insurance Company and the Columbia Title Insurance Company, 
both of the District of Columbia, to the end that the said title com¬ 
panies shall out of the proceeds thereof, pay, satisfy and discharge 
all taxes, due and exigible, if any, in respect of said property at the 
date of said Declaration of Taking, and all liens, charges and en¬ 
cumbrances of whatsoever nature existing thereon, if any, and the 
balance pay over to your petitioner, Mary D. H. Kendall. 

2. And for such other and further relief as to the Court may 
seem meet and proper under the circumstances. 

Mary D. H. Kendall. 

J. Miller Kenyon, 

Bion B. Libby, 

Attorneys for Petitioner . 

District of Columbia, ss: 

I, Mary D. H. Kendall, being first duly sworn, on oath depose 
and say that I have read the petition subscribed by me, and know 
the contents thereof: that the matters and things stated as of my 
information and belief, I believe to be true, and those stated as of 
my own knowledge are true. 

Mary D. H. Kendall. 

11 Subscribed and sworn to before me this 8th dav of Februarv, 
A. D.. 1932. 

[notarial seal.] Robert E. Briggs, 

Nota?y Public , D. C . 


Deed of Release 

Know all men by these presents, that we, John Dwight Kendall and 
Margaret D. Kendall, has wife, both of the city of Washington. 
District of Columbia, in consideration of the sum of One Dollar 
($1.00) in hand paid by Mary D. H. Kendall, of the city of Wash¬ 
ington, District of Columbia, the receipt whereof is hereby acknowl¬ 
edged. do hereby grant, release, and forever discharge, and by these 
presents, for us, our heirsi executors, administrators and assigns, do 
hereby remise, release and forever discharge the said Mary D. H. 
Kendall, her heirs, executors, administrators and assigns, of and 
from all. and all manner of action and actions, cause and causes of 
action, suits, executions, claims, and demands whatsoever, in law or 
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equity, or otherwise, which we ever had, now have, or wliich we, our 
heirs, executors, administrators or assigns hereafter can, shall, or may 
have, for, upon, or by reason of any right, title, or interest in, or 
arising out of the last will and testament of J. Blake Kenqall, insofar 
as our interests, if any, relates to the property 485-487 Missouri 
Avenue, Northwest, Washington, District of Columbia!, being lot 
No. 46, reservation “ B,” which property is now one of tljie pieces of 
real estate involved in the condemnation proceeding now pend- 
12 ing in the Supreme Court of the District of Colunjibia, and in 
relation to the fund heretofore deposited by or to t>e hereafter 
deposited by the Government of the United States in said condemna¬ 
tion proceeding. 

In witness whereof we have hereunto placed our hand£ and seals, 
this 12th day of March, A. D. 1932. 

John Dwight Kendall] [seal. 

Margaret D. Kendall. [seal. 

Signed, sealed, and delivered in the presence of: 

Mary D. H. Kendall. 

Chas. G. Hubbard. 

District of Columbia, to icit: 

I, Charles G. Hubbard, a notary public in and for the! District of 
Columbia, do hereby certify that John Dwight Kendal j and Mar¬ 
garet D. Kendall, parties to a certain Deed of Release bearing date 
on the 12th day of March, A. D. 1932, and hereto annexed] personally 
appeared before me, in said District, the said John Dwight Kendaii 
and Margaret D. Kendall being personally well known t^> me as the 
persons who executed the said Deed and acknowledged ihe same to 
be their act and deed. 

Given under mv hand and seal this 12th dav of March. A. D. 1932. 

«. __ _ _ _ / i 

[notarial seal.] Charles G. Hubbard, 

Notary Public, D. C. 

My Commission Expires May 4, 1933. 
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Rule to show cause 

Filed September 27,1932 
* * * 


Upon consideration of the petition heretofore filed! herein by 
Mary D. H. Kendall, and the prayer thereof that a rule issue ad¬ 
dressed to the Secretary of the Treasury, the Comptroller General, 
and the Treasurer of the United States, commanding theiii to appear 
and show cause why they should not be ordered to pay to said Peti¬ 
tioner a further sum as compensation for Parcel XXII, it is, by 
the court, this 27th day of September, 1932, 

Ordered that Ogden L. Mills, Secretary of the Treasury of the 
United States, J. It. McCarl, Comptroller General of the United 
States, and W. O. Woods, Treasurer of the United States, appear 
on the 5 day of October, 1932, and show cause, if any they have, 
why an order should not be made herein directing them and each 
of them to compute and pay to Mary D. H. Kendall out df the speci¬ 
fic appropriation applicable to this cause such further sum as added 
to thirty-one thousand, two hundred ninety-three and 55/100 

160902—33-2 
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Dollars ($31,293.55), the amount deposited in the registry of this 
Court on September 19, 1932, as alleged satisfaction of a judgment 
heretofore entered will represent thirty thousand, four hundred 
seventy-one and 00/100 ($30,471.00) dollars the amount of said judg¬ 
ment and six per cent (6%) interest thereon from December 9, 1931, 
the date of the declaration of taking herein, until paid. 

Alfred A. Wheat, 

Chief Justice. 

14 Marshal's Return 


Served a copy of the within Rule on J. R. McCarl, Comptroller 
Gen., by serving Mr. Martin, chief clerk, 9-27-32, personally. 

i Edgar C. Snyder, 

V. S. Marshal in and for the Dist. of Columbia. 

By W. B. Dunham, 

Deputy U. S. Marshal. 

B. 

Served a copy of the within Rule on W. O. Woods, Treas. of U. S. 
by serving Thomas Lacki act. solicitor, 9-27-32, personally. 

Edgar C. Snyder, 

U. S. Marshal in and for the Dist. of Columbia. 

Bv H. C. Allen, 

Deputy U. S. Marshal. 

B. 

Served a copy of the within Rule on Ogden L. Mills, Sect, of 
Treas. of U. S., 9-27-32, personally. 

Edgar C. Snyder, 

U. S. Mar shed in and for the Dist. of Columbia. 

Bv H. C. Allen, 

Deputy U. S. Marshal. 

B. 
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Answer of the United States to the petition for the payment of 
amount of deposit in registry of court as part payment 
Parcel XXII 



Filed September 30. 1932 


****** * 

For answer to so much of said petition as this respondent is ad¬ 
vised that it is necessary or material for it to make answer unto, the 
United States answering says: 

1-2. This respondent admits the allegations of the first and second 
paragraphs of said petition. 

3. Answering the third paragraph of the petition this respondent 
admits that after the filing of the declaration of taking on December 
9, 1931 the trial of this cause continued before the court and jury 
for the purpose of ascertaining just compensation to be paid for 
Parcel XXII ; that in and by their verdict, returned herein on June 
22, 1932, the jury awarded as just compensation for said parcel the 
sum of $80,187.00; that no exceptions were taken to the award and 
judgment was entered thereon on July 28, 1932, against the United 
States in favor of the parties owning said pacel and entitled to the 
compensation awarded for the same in the amount by which the 
compensation finally awarded exceeded the amount theretofore de- 
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posited and received by the persons entitled, that is to say, the sum 
of $30,471.00 with interest on said sum as part of just compensation 
for said parcel from December 9, 1931 to the date of payment; and 
that no appeal was taken from said judgment. This respondent is 
advised that it is not necessary for it to answer the conclusions of law 
set forth in said paragraph of said petition. 

4. This respondent admits the allegations of the fourth paragraph 
of the said petition. 

16 5. This respondent is willing upon the entry of the satisfac¬ 
tion of the said judgment that the procedure sef; out in the 

fifth paragraph be followed to the end that the title companies 
named, after the payment, satisfaction, and dischargejof all taxes 
and encumbrances, if any, resting against said Parcel XXII, or the 
money paid as compensation for the same, shall certify tp the United 
States of America that a fee simple title to said parcel j is vested in 
the United States free, clear, and discharged of all taxps, liens, and 
encumbrances whatsoever. 

6. For answer to the sixth paragraph of said petition ijhis respond¬ 
ent says that after the rendition of the verdict herein ion June 22, 
1932, and before the entry of judgment on July 28, 193^, there was 
enacted the act of Congress entitled “An act making appropriations 
for the legislative branch of the Government for the fisqal year end¬ 
ing June 30, 1933, and for other purposes,” approved June 30, 1932, 
wherein it is provided, among other things, as follows: 

“ Sec. 319. Hereafter the rate of interest to be allowed or paid 
shall be 4 per centum per annum whenever interest is allowed by 
law upon any judgment of whatsoever character against the United 
States and/or upon any overpayment in respect of ahy internal- 
revenue tax. All laws or parts of laws in so far as inconsistent here¬ 
with are hereby repealed.” 

And this respondent further says that the Comptroller General of 
the United States, holding that said section 319 of th^ said act of 
Congress of June 30, 1932, applied to the judgment herein entered 
on July 28, 1932, approved for allowance a claim stated] in favor of 
the clerk of the Supreme Court of the District of Columbia for 
$528,002.53, representing the balance due as compensation for the 
parcels of land embraced in said judgment, “or the suih of $1,276,- 
566.00 awarded, less $762,442.00 deposited into thi registry of 

17 the court at the filing of the Declaration of Taking, or $514,- 
124.00 plus interest thereon as set opposite each parcel at 4 

per centum per annum (pursuant to the provisions of Public, No. 
212, 72d Congress, approved June 30, 1932, the appropriation not 
being available for payment of interest at any greater rate than that 
fixed in said act), from December 9, 1931, to August 12| 1932,” that 
is to say, as stated by said Comptroller General in said allowance: 


Parcel XXII: Lot 46 in Reservation “ B ”-$30,471.00 

Interest_ 822. 55 


$31,293.55 


This respondent further says that thereupon the Comptroller 
General advised the Attorney General that the Treasurer of the 
United States would transmit to him twenty-seven checks in the 
respective amounts due in each parcel of land, each drawn to the 
order of the clerk of the Supreme Court of the District of Columbia 
for delivery by him to the clerk of said court for deposit into the 
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registry of the court to the use and benefit of the persons entitled 
thereto. 

And this respondent further says that the Treasurer of the 
United States, as directed in the warrant authorizing their issue, 
transmitted to the Attorney General the Treasurer’s checks in the 
amounts stated by the Comptroller General in favor of the clerk of 
the Supreme Court of the District of Columbia for delivery by 
said Attorney General to the clerk of the court, above mentioned, 
for deposit into the registry of the court for the use and benefit of 
the persons entitled thereto. 

And this respondent further says that the Attorney General, 
following the said allowance by the Comptroller General and the 
transmission of said checks under the circumstances aforesaid 
caused the said checks, including the check for $31,293.55 

18 issued in respect of said Parcel XXII, to be deposited in the 
registry of the court on September 19, 1932, and this re¬ 
spondent is advised and therefore avers that the sum so paid into 
the registry of this court was designed and intended as full payment, 
satisfaction, and discharge of the judgment rendered on said July 
28, 1932, in favor of the owner of said Parcel XXII in accordance 
with the Comptroller General’s approval for allowance aforesaid. 

And this respondent stibmits that the remaining allegations in 
the said paragraph are conclusions of law as to which this respond¬ 
ent is not required to make answer. 

The United States of America, 

Bv Leo A. Rover, 

v 7 

United States Attorney in and for the District of Columbia . 

Henry H. Glassie, 

Special assistant to the Attorney General , of counsel . 
District of Columbia, ss: 

I, Leo A. Rover, United States attorney in and for the District 
of Columbia, being first duly sworn, on oath depose and say that I 
have read the answer subscribed by me, and know the contents 
thereof; that the matters and things stated as of my information 
and belief, I believe to be true, and those stated as of my own 
knowledge are true. 

i Leo A. Rover, 

United States Attorney. 

Subscribed and sworn to before me this 30" day of 

19 September, A. D. 1932. 

[notarial seal.] Allen J. Krouse, 

Notary Public , D. C. 

Separate answer of J. R. McCarl , Comptroller General of the United 
States , to the rule to show cause and to the petition 

Filed October 4, 1932 

******* 

Comes now J. K. McCarl, Comptroller General of the United 
States, and reserving unto himself the benefit of all manner of 




11 


J. R. McCARL ET AL. VS. MART D. H. KENDALL 

objections and exceptions to the errors and insufficiencies of the 
petition herein and to the jurisdiction of the court in tjie premises, 
and relying on the same as if a demurrer had been interposed, never¬ 
theless, answering so much and such part of the petition and the 
rule to show cause herein as he is advised is material (>r necessary 
for him to make answer unto, says: 

(1) That he has no information with respect to th^ allegations 
in paragraph 1 of the petition and same are neither admitted nor 
denied. 

(2) That he has no information with respect to th^ allegations 
in paragraph 2 of the petition, and the same are neither admitted 
nor denied except to the extent that in settlement 02^6948, dated 
December 8, 1931, the General Accounting Office, undeif the control 
and direction of this defendant, certified for payment to the clerk 

of the Supreme Court of the District of Columbia an aggre- 

20 gate of $769,945 to be deposited with the cle^k with the 
JDeclaration of Taking executed by the Secretary of the 

Treasury on November 13, 1931, in this cause No. 212Q, which in¬ 
cluded an item of $49,716 for Parcel XXII, being lot 46 in J. Blake 
Kendall’s subdivision of lots in Reservation “ B. 

(3) That there are admitted the averments of paragraph 3 of 
the petition except that there is denied the averment iji said para¬ 
graph that it “ became the duty of the Comptroller General of the 
United States to approve and pass said amount for paylnent,” being 
a balance of $30,471, “ together with interest thereon ai the rate of 
6 per cent, until paid, from said 9th day of December, 1931, said 
interest being part of the just compensation awarded by the said 
jury for said Parcel XXII as provided by Section X of said act 
approved March 1, 1929.” 

As a further answer to paragraph 3, the defendant says that there 
was transmitted to him bv the Secretary of the Treasury a certi¬ 
fied copy of a judgment signed by Justice O. R. Luhring and filed 
July 28, 1932, in District Court Docket No. 2120 of the Supreme 
Court of the District of Columbia, wherein it was adjudged and 
considered that the United States should pay certain balances on 
account of the various numbered parcels of land involved in that 
proceeding, including Parcel XXII, in the amount of $^0,471, and it 
was stated in this judgment, foot of p. 5 and top of pi. 6, that the 
several amounts should be paid “ with interest on each of said sums 
as a part of said compensation for said parcel from the date of the 
filing of the declaration of taking; viz., December 9.1931, to the date 
of payment thereof; * * * ” 

21 The defendant further savs that in settlement 0284135, dated 
August 11, 1932, there was certified for payment to the clerk 

of the Supreme Court of the District of Columbia the respective 
sums set forth in the said judgment filed Julv 28, 1932, Including an 
item of $30,471 on account of Parcel XXll, lot 46, iij reservation 
“ B,” with interest thereon computed at the rate of 4 J^er cent per 
annum from December 9, 1931, to August 12, 1932, in the amount 
of $822.55, or for an aggregate sum of $31,293.55. 

(4) That for the purposes of this case this defendant admits the 
allegations of paragraph 4 of the petition. As a further answer 
thereto, the defendant says there was approved June 30, J1932, Public 
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No. 212, or prior to the aforesaid judgment filed July 28, 1932, an 
act making appropriations for the legislative branch of the Govern¬ 
ment for the fiscal year ending June 30, 1933, and for other pur¬ 
poses, which contained declared economy provisions designed to se¬ 
cure retrenchments and savings in the expenditure of public funds, 
including sections 319 and 803, as follows: 

“319. Hereafter the rate of interest to be allowed or paid shall 
be 4 per centum per annum whenever interest is allowed by law 
upon any judgment of whatsoever character against the United 
States and/or upon any overpayment in respect of any internal- 
revenue tax. All laws or parts of laws in so far as inconsistent 
herewith are hereby repealed.” 

44 803. The provisions of Part 2 herein are hereby made applicable 
to the appropriations available for the fiscal year 1933. whether 
contained in this Act or in Acts prior or subsequent to the date of 
the approval of this act.” 

This respondent further says, while section 10 of the act of March 
1, 1929, 45 Stat. 1417, provided that after declarations of taking the 
44 said judgment shall include, as a part of the just com- 

22 pensation awarded, interest at the rate of 6 per centum per 
annum on the amount finallv awarded as the value of the 

property as of the date of taking to the date of payment,” the judg¬ 
ment signed by Justice O. R. Luhring and filed July 28, 1932, did 
not specify the rate of interest that should be paid during the in¬ 
terim between the date of taking and the date of payment, possibly 
for the reason that the aforesaid sections 319 and 803 of the act ap¬ 
proved June 30. 1932. were considered as reducing the rate of in¬ 
terest from 6 per cent as stated in the aforesaid act of March 1, 1929, 
to 4 per centum per annum as stated in the above-quoted section 319 
of the act of June 30. 1932. but however that may be the prevailing 
rate of interest was at that time fixed at no more than 4 per cent, 
and the defendant further says that in any event under Article 1, 
section 9, of the Constitution of the United States, no appropria¬ 
tion may be drawn from the United States Treasury except as pro¬ 
vided bv law and that the aforesaid sections 319 and 803 of the act 
of June 30. 1932, prohibited the drawing of any moneys from the 
United States Treasury for payment of interest at any rate in ex¬ 
cess of 4 per centum per annum 44 upon any judgment of whatsoever 
character against the United States.” The aforesaid settlement 
0284135, dated August 11, 1932, was stated in accordance with the 
terms of the judgment filed July 28, 1932, and section 319 of the 
act approved June 30. 1932. and pursuant to the appropriation. 

(5) That this defendant has no information with respect to the 
averments of fact contained in paragraph 5 of the petition, and 
same are neither admitted nor denied. This defendant is informed 

that he is not required to answer the tender of the petitioner 

23 that if the court concludes she is not entitled to 6 per cent 
interest on the amount of the judgment she agrees to accept 

the principal of $30,471, with interest of $822.55 thereon, or an 
aggregate of $31,293.55 as allowed in the settlement of August 11, 
1932. in satisfaction of that part of the judgment relating to this 
particular parcel XXII, Lot 46, Reservation 44 B ” of land. 

(6) That this defendant is informed and believes that the alle¬ 
gations contained in paragraph 6 of the petition are conclusions of 
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the pleader which he is not required to answer. However, they are 
denied for reasons set forth in this answer to paragraphs 3 and 4 
of the petition. 

This defendant further says that no apropriation is available to 
make payment to the petitioner with interest at the rate of any sum 
in excess of 4 per centum; that the authority, responsibility and 
jurisdiction to interpret appropriation statutes and to sign certifi¬ 
cates and warrants chargeable to appropriations are the exclusive 
and discretionary duties and responsibilities of this defendant which 
no court may properly control by a petition in the nature of man¬ 
damus for review of the action taken bv this defendant. 

Wherefore, having fully answered the rule to show cfause and the 
petition, the defendant prays that the rule to show cause be dis¬ 
charged and the petition dismissed at the cost of the petitioner. 

J. R. McCarl, 

Comptroller General of the United States. 

R. L. Golze, 

General Counsel , 

O. R. McGuire, 

Counsel , 

Attorneys for Respondent. 

24 District of Columbia, ss : 

J. R. McCarl, Comptroller General of the United States, 
being duty sworn, says that he has read the foregoing apswer by him 
subscribed and knows the contents thereof; that the |facts therein 
stated upon personal knowledge are true; and that tljose set forth 
upon information and belief are believed to be true. 

J. R. McCarl, 

Subscribed and sworn to before me this 30th dav of September, 
A. D., 1932. 

[notarial seal] A. R Gard, 

Notary Public. 

Joint and several ansioer of Ogden L. Mills , Secretary of the Treas¬ 
ury , et al ., to petition for payment of the deposit in registry of 
court as part payment for Parcel XXII , &c. 

Filed October 5, 1932 

* * 4c 4c 4c 4c J 4c 

These respondents, reserving all and all manner of exception to 
said petition, for answer thereto, or so much thereof as they are 
advised is material or necessary for them to answer, aijid to the rule 
to show cause issued theron. answering say: 

1-2. These respondents admit the allegations of the fitst paragraph 
of said petition. 

3. These respondents, on information and belief, adi^iit that after 
the filing on Dec. 9, 1931, of the Declaration of Taking the trial of 
this cause proceeded for the purpose of ascertaining the just com¬ 
pensation to be paid for Parcel XXII: that the jury by their 

25 verdict returned on June 22, 1932, awarded as jtist compensa¬ 
tion for said parcel the sum of $80,187; that no exceptions were 

taken to said award and judgment was entered thereoji on July 28, 
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1932. against the United States in favor of the parties owning said 
parcel and entitled to the compensation awarded for the same in the 
amount by which the compensation finally awarded exceeded the 
amount theretofore deposited with the declaration of taking and re¬ 
ceived by the persons entitled, that is to say, the sum of $49,716, 
with interest on said sum- as part of the just compensation for said 
parcel from Dec. 9, 1931. to the date of payment; and that no ap¬ 
peal was taken from said judgment. As to the remaining allega¬ 
tions of said paragraph, these respondents are advised that they are 
conclusions of law as to which they are not required to answer. 

4. These respondents, on information and belief, admit the alle¬ 
gations of the fourth paragraph of said petition. 

5. These respondents are not informed as to the matters alleged in 
the fifth paragraph of said petition and are, therefore, unable to 
answer the same. 

6. Answering the sixth paragraph of said petition these respond¬ 
ents say that after the return of the verdict in this cause on June 
22,1932, but prior to the rendition of the judgment on July 28, 1932, 
there was enacted an act of Congress entitled "An act making ap¬ 
propriations for the legislative branch of the Government for the 
fiscal year ending June 30„ 1933, and for other purposes,” approved 
June 30, 1932, wherein it is provided, among other things, as fol¬ 
lows: 

“ Sec. 319. Hereafter the rate of interest to be allowed or paid 
shall be 4 per centum per annum whenever interest is allowed by 
law upon any judgment of whatsoever character against the United 
State and/or upon any overpayment in respect of any internal 
26 revenue tax. All laws or parts of laws in so far as incon¬ 
sistent herewith are hereby repealed.” 

These respondents further sav that shortly after the entry of the 
judgment aforesaid, the respondent Mills, as Secretary of the Treas¬ 
ury, through the proper officers in that behalf, caused steps to be 
taken for the payment of said judgment out of the appropriation 
“Acquisition of triangle properties, Washington, District of Colum¬ 
bia that the matter passing in due course to the Comptroller Gen¬ 
eral of the United States, the said Comptroller General allowed and 
passed a claim of the clerk of the Supreme Court of the District 
of Columbia for $528,002.53 on account of judgment entered July 
28. 1932. in the Supreme Court of the District of Columbia, docket 
No. 2120, in connection with the acquisition in accordance with sec. 
10 of the act of March 1, 1929, of the parcels of land described in 
the declaration of taking executed by the Secretary of the Treasury, 
November 13, 1931 in re acquisition of all privately owned land in 
reservations “A” and “B,” Washington, District of Columbia, for 
which land there was due the sum awarded, $1,276,566.00 less the 
sum of $762,442.00 deposited in the registry of the court at the 
filing of the declaration of taking, as estimated compensation for 
the parcels involved, of $514,124.00 with interest on the last men¬ 
tioned sum, as set opposite each respective parcel at 4 per centum 
per annum (pursuant to the provisions of Public, No. 212, 72d Con¬ 
gress, approved June 30, 1932) from December 9, 1931, to August 12, 
1932, $13,878.53, or a total of $528,002.53. And said Comptroller Gen¬ 
eral directed that warrants issue to the clerk of the Supreme Court 
of the District of Columbia in the amounts set opposite each respec- 
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tive parcel in his allowance of claim, said checks !to be sent to 
27 the Attorney General of the United States for delivery by him 
to the clerk of the court above mentioned for deposit in the 
registry of the court to the use and benefit of the persons entitled 
thereto. With respect to Parcel XXII the amount stated by the 
Comptroller General was as follows: 

Parcel XXII: Lot 46 in Reservation “ B ”_$30, 471100 

Interest_ 822 55 


- $31,293.55 

These respondents say that pursuant to the warrant o^i said Comp¬ 
troller General the respondent Woods, as Treasurer of the United 
States, caused Treasurer’s checks in the amounts allowed and stated 
by said Comptroller General, including check for Parcel XXII 
in the sum of $31,293.55, to be issued payable to the ^lerk of said 
Supreme Court and sent said checks to the Attorney Gfeneral of the 
United States for delivery by him to the clerk of 3aid court as 
directed by said Comptroller General with a covering (letter stating 
the said checks were handed him for delivery to the clerk above 
mentioned for deposit into the registry of the court t# the use and 
benefit of the persons entitled thereto. 

These respondents are informed and believe that the Attorney 
General caused the said checks, including the check for $31,293.55 
for Parcel XXII, to be deposited on September 19, 19^2. in the reg¬ 
istry of the court in conformity with the directions bf the Comp¬ 
troller General hereinbefore recited. 

Further answering said paragraph, these respondents say that 
neither the Secretary of the Treasury nor the Treasurer of the 
United States has power or authority to order the payment of said 
judgment with interest at 6% thereon contrary to the ruling and set¬ 
tlement made by the Comptroller General of the Unite# States; and 
for that reason the respondent Mills, as such Secretary, is un- 
28 able to direct the respondent Woods, as Treasurer, "to draw 
a check for the amount necessary to make up such interest 
at 6%, and the respondent Woods, as Treasurer, is uhable without 
a warrant to that effect upon a settlement of allowance by said 
comptroller to draw or issue any check for the pavment of the 
amount necessary to make up interest at 6% on said r judgment or 
for any amount not authorized by the settlement df the Comp¬ 
troller General set out in the fifth paragraph of this answer. 

These defendants further say that they are advise# that the re¬ 
maining allegations of the sixth paragraph of said petition are mere 
conclusions of law as to which these respondents are hot required to 
make answer. 

And, having full}’ answered, these respondents pl*ay that said 
rule to show cause be discharged and that they be dismissed with 
their reasonable costs. 

A. A. Balliantine, 

Acting Secret any of the Treasury of the United States . 

Walter O. Woods, 

Treasurcr of the U kited States . 

Leo A. Rover, 

U . S. Attorney , 

Counsel . 
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A. A. Ballantine, acting Secretary of the Treasury, and Walter 
O. Woods, Treasurer of the United States, being first duly sworn, 
depose and say each for himself and not for the other, that they have 
read the foregoing answer by them subscribed and that the matters 
therein stated are true, except those stated upon information 

29 and belief, which they believe to be true. 

A. A. Ballentine, 

Acting Secretai'y of the Treasury of the United States. 

Walter O. Woods, 
Treasurer of the United States. 

Subscribed and sworn to before me this 5th day of October, 
A. D. 1932. 

[notarial seal] Frank A. Birgfeld, 

Notary Public. 

Demurrer of 'petitioner Mary D. H. Kendall to separate answer of 
J . R. McCarl , Comptroller General of the United States 

Filed October 5, 1932 

* * * * * 

Petitioner Marv D. H. Kendall, by her attorneys, savs that the 
answer of J. R. McCarl, Comptroller General of the United States, 
filed herein, is bad in substance. 

J. Miller Kenyon, 

Bion B. Libby, 

Attorneys for Petitioner Mary D. H. Kendall. 

Note. —The following grounds will be urged in support of the 
foregoing demurrer: 

(1) That section 319 of the act of June 30, 1932, is not appli¬ 
cable to judgments entered in condemnation proceedings. 

(2) That the awarding of compensation in condemnation pro¬ 
ceedings is solely a function of the judicial branch of the 

30 government. 

Service by mail on O. R. McGuire, attorney of record for 
respondent J. R. McCarl, Comptroller General of the United States. 

Opinion 

Filed October 31, 1932 

* * * * * * * 

Pursuant to section 10 of the act of March 1, 1929, the United 
States filed in this court a declaration of taking. The lands de¬ 
scribed in the declaration of taking included a parcel owned by the 
petitioner. The amount estimated as just compensation for such 
parcel was deposited in the registry of this court. This court then 
proceeded to determine the just compensation in excess of the 
amount so deposited. The judgment dated July 28, 1932, for addi¬ 
tional compensation in favor of the petitioner was in the sum of 
$30,471 with interest as a part of said compensation from December 
-9,1931, the date of taking, to the date of payment thereof. 
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Upon this judgment, the Comptroller General on August 11, 1932 
stated a settlement computing interest on said item of $30,471 at the 
rate of 4% per annum in the sum of $822.55. 

The petitioner asks that the Comptroller General be required to 
certify for payment to the petitioner an additional aimount of 2% 
per annum on the item $30,471 from December 9, 19^1, the date of 
taking, to August 12, 1932. In such manner petitioner asserts he 
is entitled to interest at the rate of 6% per annum on the amount 
awarded as just compensation which is in excess of the amount 
deposited in the registry of this court and that he fs not limited 
to 4% per annum thereon, as certified by the Comptroller 

31 General. The petitioner’s demurrer to the answer presents 
the precise question here considered. 

The Constitution of The United States guarantees to the petitioner 
just compensation for his property so taken. Section! 10 of the act 
of March 1, 1929, provides that, where compensation irj excess of the 
amount deposited in the registrar of the court is allowed, the judg¬ 
ment shall include, as part of the just compensation, interest at the 
rate of 6% per annum on so much of the final award ^s is in excess 
of the amount paid into the registry at the time of the taking. 

Part II of the legislative economy act of June 30, |L932, provides 
as follows: 

“ Sec. 319. Hereafter the rate of interest to be allowed or paid 
shall be 4 per centum per annum whenever interest ^s allowed by 
law upon any judgment of whatsoever character against the United 
States and/or upon any over-payment in respect of any internal- 
revenue tax. All laws or parts of laws in so far as inconsistent here¬ 
with are hereby repealed.” 

It is the view of the Comptroller General that the lajnguage of the 
legislative economy act, so quoted, applies to judgments entered in 
condemnation proceedings and that he is controlled b\y section 803, 
of such legislative economy act, which provides that: 

“ Sec. 803. The provisions of-^part 2 herein are hereby made ap¬ 
plicable to the appropriations available for the fiscal years 1933, 
whether contained in this act or in the acts prior or subsequent to the 
date of the approval of this act.” 

It will be noted that the judgment did not providd for the pay¬ 
ment of interest at any particular rate per annum. The statute 
makes 6 per centum per annum on the value in excess bf the amount 
deposited with the registry a part of the just compensation. This 
provision conforms to the statute fixing the le^al rate of in- 

32 terest in the District of Columbia. Such statutory provision 
found in section 10, of the Act of March 1, 1029, is merely 

declaratory of the existing law as established by the Supreme Court 
of the United States in Monongahela Navigation Cb. vs. United 
States, 148 U. S. 312, and Seaboard Airline Railway Co. vs. United 
States, 261 U. S. 299. 

It seems clear that in condemnation proceedings the legislative 
authority is limited to authorizing the taking and that thereafter 
the fixing of just compensation becomes a pure judicial question. 
A party to litigation can not be the judge of its own case, even when 
such party is the United States. Congress may not assume the 
right to determine the measure of compensation Thib is a judicial 
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and not a legislative question. To allow Congress to say that 4% 
per annum on the award in excess of the deposit is just compensa¬ 
tion for the taking in advance of payment is to permit confiscation 
of petitioner’s property by the Government, unless it is in fact just 
compensation as required by the Constitution. Any act by which 
Congress assumes such judicial functions must be regarded as un¬ 
constitutional; but there is a presumption in law which favors the 
validity of statutes. 

Congress in its enactment of the legislative economy bill employed 
the words 44 interest ” and 44 judgment ” as found in section 319 
thereof, in the sense of their ordinary and accepted use. 44 Interest ” 
is compensation paid by a debtor to his creditor in recompense for 
his detention of the debt. The word 44 judgment ” is applied to a 
final adjudication fixing rights and obligations. When the words 
u interest ” and 44 judgment ” are given their usual meaning it 
would seem unlikely that the Congress intended section 319 of the 
legislative economy act to apply to condemnation preceedings 

33 Under section 10 of the act of March 1, 1929, which has no 
reference to adjudicated rights but essentially relates to pro¬ 
cedure by which the United States may acquire land and whereby 
the owner may have just compensation therefor. Such reasoning 
does no violence to section 319 of the legislative economy act in 
respect of its constitutional character, but merely excludes from its 
operations condemnation proceedings, authorized by section 10 of the 
act of March 1,1929, as here considered. 

The decision in Monongahela Navigation Co. vs. United States, 
148 U. S. 312, is authority for the proposition that; Congress may 
not assume the right to determine what shall be the measure of 
compensation for this is a judicial and not a legislative question. 

The decision in Seaboard Airline Railway Co. vs. United States, 
261 U. S. 299, is authority for the proposition that; where the 
United States condemns and takes possession of land before ascer¬ 
taining or paying compensation tljp owner is not limited to the 
value of the property at the time of the taking; he is entitled to 
such additions as will produce the full equivalent of that value paid 
contemporaneously with the taking. Interest at a proper rate is a 
good measure by which to ascertain the amount so to be added. 

Furthermore, the decision last referred to is authority for the 
proposition that; the legal rate of interest in the State where the 
property lies may be applied for the purpose of determining just 
compensation. No claim is here made that 6 per centum per annum, 
the legal rate in the District of Columbia, is not fair and reasonable. 

In view of these conclusions of law there is no support in 

34 the record for the contention of the Comptroller General that 
no public funds are available for payment. It follows that 

the Demurrer should be sustained. It is so ordered. 


F. Dickinson Letts, 

Justice. 


Order sustaining demurrer 


Filed November 10, 1932 

* * * * * * * 


This cause came on to be heard upon the demurrer of petitioner 
Mary D. H. Kendall to the separate answer of J. R. McCarl, Comp- 
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troller General of the United States, to the petition prajing that an 
order issue directing the Comptroller General, the Secretary of the 
Treasury and the Treasurer of the United States to compute, pass 
for payment and pay to said petitioner an additional sum. as interest 
on the amount heretofore awarded her as compensation by the jury 
in the above cause and the rule to show cause issued thereon, and after 
argument of counsel and consideration thereof, it is, by the court, 
this 10th day of November, 1932, 

Ordered, that the demurrer of petitioner Mary D. H. Kendall to 
the separate answer of J. R. McCarl, Comptroller General of the 
United States, be and the same is hereby sustained. 

F. D. Uetts, 

! Justice . 

35 Order for payment of interest 


Filed November 21,1932 


This cause came on to be heard upon the petition of tMarv D. H. 
Kendall, the rule to show cause, the separate answer^ of the re¬ 
spondents, Ogden L. Mills, Secretary of the Treasury o^ the United 
States, J. R. McCarl, Comptroller General of the Uiiited States, 
and W. O. Woods, Treasurer of the United States, and the demurrer 
to the separate answer of the respondent Comptroller General of the 
United States, and the cause having been argued before the court 
and said demurrer sustained, and it appearing to the court upon 
consideration of the entire record that nothing has be^n shown or 
pleaded in and by any of said answers of said respondents herein 
which would warrant the reduction of the interest on the judgment 
entered herein in respect of Parcel XXII from six ]j>er cent per 
annum from the date of the filing of the declaration of taking to the 
date of payment as provided by the act of March 1, 1929, c. 416, to 
four per cent as computed and allowed by the Comptroller General 
and heretofore paid into court, and it further appearing tc the court 
that said petitioner has a right to the payment of said judgment with 
interest at six per cent per annum and that there is a clear duty on the 
said respondents to pay the interest on said judgment at said rate 
of six per cent per annum as provided in said act of March 1, 1929, 
c. 416, it is, by the court, this 21st day of November, 1932. 

Adjudged and ordered that J. R. McCarl, Comptroller General 
of the United States, be and he is hereby directed and commanded 
to state a settlement for the payment of shell further 
36 sum as, added to thirty-one thousand two hundred ninety- 
three and 55/100 dollars ($31,293.55), the amouht deposited 
by the United States in the registry of this court, purported pay¬ 
ment of the judgment entered herein for and in respect of Parcel 
XXII, will amount to thirty thousand four hundred' seventy-one 
dollars ($30,471.00), the amount of said judgment, with interest on 
said sum at the rate of six per cent per annum from pDecember 9, 
1931, the date of the filing of the declaration of taking, to Septem¬ 
ber 19, 1932, the date on which the amount of thirty-pne thousand 


two hundred ninety-three and 55/100 dollars ($31 


,293.55), the 
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amount of said judgment with interest thereon, heretofore computed 
by the Comptroller General, at the rate of four per cent per annum 
to August 12, 1932, was deposited by the United States in the regis¬ 
try of this court, and to forward said certificate of settlement in the 
usual course of business to the Treasury Department; and the re¬ 
spondents, Ogden L. Mills, Secretary of the Treasury, and W. O. 
Woods, Treasurer of the United States, be and they are hereby di¬ 
rected and commanded to take such action as may be necessary to 
cause the issuance of a check to pay out of a specific appropriation 
applicable to this cause such further sum in accordance with the 
settlement warrant hereinbefore provided and to deposit said check 
in the registry of this court. 

F. D. Letts, 

Justice. 

From the foregoing order respondent, J. R. McCarl, Comptroller 
General of the United States, notes an appeal in open court. 

F. D. Letts, 

Justice. 

37 Notation of appeal by the Secretary of the Treasury , 

Ogden L. Mills, et al 

Filed December 12, 1932 

******* 

Comes now the Secretary of the Treasury, Ogden L. Mills, and 
W. O. Woods, Treasurer of the United States, by their attorney, 
Leo A. Rover, and on this date Dec. 12, 1932, note an appeal from 
the order of this court entered on November 21st, 1932. 

Leo A. Rover, 

United States Attorney in and for the 

District of Columbia. 


Citation 

Issued December 12, 1932 

******* 

The President of the United States of America to Mary D. H. 
Kendall , greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein, under and as directed by the rules of said court, 
pursuant to an appeal noted in the Supreme Court of the District 
of Columbia, on the 12th day of December, 1932, wherein Ogden L. 
Mills, Secretary of the Treasury, and W. O. Woods, Treasurer of 
the United States are appellants, and you are appelleee, to show 
cause, if any there be, why the judgment—decree—rendered against 
the said appellants, should not be corrected, and why speedy 
38 justice should not be done to the parties in that behalf. 

Witness the Honorable Alfred A. Wheat, Chief Justice of 
the Supreme Court of the District of Columbia, this 12" day of 
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December, in the year of our Lord one thousand nine hundred and 
thirty-two. 

[seal.] Frank E. Cunningham, 

Clerk . 

By C. E. Stewart, Jr. | 

Assistant Clerk. 

Service of the above citation accepted this 12th day df December,. 
1932. 

Bion B. Libby, 

Attorney for Appellee, Mary D . H. Kendall. 

Assignment of errors 
Filed December 15, 1932 


. 


Now come the appellants, by their attorneys, and assi^pi for errors- 
that the court erred: 

1. In issuing its rule to show cause against the appellants re¬ 
quiring them to answer the petition filed in the proceeding to which 
they were not parties, with respect to a judgment entered prior 
thereto in a condemnation proceeding which the appellants had no 
opportunity to object to or otherwise to question before the court. 

2. In sustaining the demurrer to the answer of the appellant, 

Comptroller General of the United States. 

39 3. In holding that the appellant, Comptroller General of 

the United States, can be directed and controlled by an order 
entered in the condemnation proceedings in the matter of deter¬ 
mining availability of an appropriation of public money to pay a 
judgment entered in the condemnation proceedings prior to the date 
on which the appellant, Comptroller General of the United States, 
was sought to be joined as a party to the proceeding and as to which 
the appellant, Comptroller General of the United States, had no 
opportunity to make objection. 

4. In holding that the petitioners are entitled to interest at the 
rate of 2 per centum per annum from December 9, lj)31, to Sep¬ 
tember 19, 1932, in addition to the rate of 4 per centunl per annum 
already paid to and accepted by the petitioner on the principal sum 
of $30,471. 

5. Because the order entered in this case is the equivalent of a 
direct order of the court upon the Treasury of the United States 
for the payment of public moneys without an appropriation, con¬ 
trary to Article I, section 9, paragraph 7 of the Constitution of the- 
United States, that no moneys shall be drawn from the treasury but 
in consequence of appropriation made by law, the appellant, Comp¬ 
troller General of the United States, having found thdre is no ap¬ 
propriation available for such payment, and having so averred in 
his answer, which averment was admitted by the demurrer. 

6. Because if the court has the power to issue such an order for 
payment contrary to the settlement made by the appellant, Comp¬ 
troller General of the United States, in the performance of his offi- 
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cial duties under the law, the order should have been drawn 

40 directly against the public moneys in the Treasury of the 
United States and not indirectly by requiring the appellant, 

Comptroller General of the United States, to set aside his official 
settlement and to make another settlement conforming with the 
views of the court that payment is authorized, notwithstanding the 
court does not designate any appropriation. 

7. In entering its order directing and commanding the appellant, 
Comptroller General of the United States, to state a settlement and 
forward same to the Treasury Department, certifying for payment 
such further sum as added to $31,293.55, deposited by the United 
States in the registry of the court to cover the balance determined 
in the judgment of July 28, 1932, representing just compensation 
for the lands of the petitioner in the amount of $30,471, plus interest 
thereon at 4 per centum, will represent the said just compensation of 
$30,471, with interest thereon at the rate of 6 per centum per annum 
from December 9, 1931, to September 19,1932. 

8. In directing and commanding the appellant, Comptroller Gen¬ 
eral of the United States, to disregard his former settlement made in 
the performance of his official duties and to state a new settlement 
conforming with the views of the court, contrarv to the former settle- 

V./ • ■ 

ment of the appellant. Comptroller General of the United States, and 
to forward the same to the Treasury Department when the said ap¬ 
pellant has decided officially no appropriated fund is available for 
payment of the additional amount which the court has ordered to be 
certified for payment in a new settlement, representing the difference 
between interest at the rate of 4 per centum per annum from De¬ 
cember 9. 1931, to August 12, 1932. and interest at the rate of 6 per 
centum per annum from December 9, 1931, to September 19, 

41 1932. on the principal sum of $30,471. 

9. In directing and commanding the appellant, Comptroller 
General of the United States, to certify for payment interest at 
the rate of 6 per centum per annum for the period from December 
9, 1931, to September 19, 1932, on the principal of $30,471, notwith¬ 
standing that the judgment filed herein on July 28, 1932, did not 
specify the rate of interest to be paid on the several amounts de¬ 
termined as balances of just compensation for the respective parcels 
of land involved, and notwithstanding that sections 319 and 803 of 
the legislative economy act of June 30. 1932. 47 Stat. 412, 419, en¬ 
acted prior to the judgment herein of July 28, 1932, limits the rate 
of interest which thereafter may be paid out of any available ap¬ 
propriated funds to a rate of interest of 4 per centum per annum. 

10. In directing and commanding the appellant, Comptroller Gen¬ 
eral of the United States, to certify for payment interest at the rate 
of 6 per centum per annum as stated in section 10 of the act of March 
1, 1929, 45 Stat. 1415, 1417, without deciding, on the basis of any 
evidence before the courts that the maximum rate of interest at 4 
per centum per annum, authorized by sections 319 and 803 of the leg¬ 
islative economy Act of June 30, 1932, to be paid under available 
appropriated funds whenever interest is authorized by law upon any 
judgment of whatsoever character against the United States, is un¬ 
reasonable. 
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11. In failing to find and decide, and to specifically designate in 
the order, what appropriated fund in the Treasury should be charged 
with the amount which the court has directed the appellant. Comp¬ 
troller General of the United States, to certify for payment, and 

which the court has directed and commanded the appellants, 
42 the Secretary of the Treasury and the Treasurer of the 
United States to cause to be paid into the registry of the 

court. 

12. In not holding that section 304 of the act of June| 10, 1921, 

42 Stat. 24, precludes the court from issuing a writ of diandamus 
against the appellants, requiring payment of additional interest to 
the petitioner, when the answer of the appellant, Comptroller Gen¬ 
eral of the United States, averred that said appellant l^ad found 
officially there is no appropriation available for payment of such 
additional interest to petitioner over and above the rate of 4 per 
centum per annum which has been paid to and accepted bjf the peti¬ 
tioner, and when the answer of the appellants, the Secretary of the 
Treasury and the Treasurer of the United States, averred said ap¬ 
pellants have no authority to make the payment contrajrv to the 
official decision of the appellant, Comptroller General of tpe United 
States. 

13. In not holding that the determination of whethej* there is 
available an appropriated fund of public moneys for payment of 
additional interest claimed by the petitioner is a matter involving 
an exercise of judgment and discretion on the part of the appellant, 
Comptroller General of the United States, which may not be con¬ 
trolled by mandamus. 

14. In not holding that the averment in the answer of the ap¬ 
pellant, Comptroller General of the United States, that po appro¬ 
priation is available for the payment of the additional interest 
claimed, is admitted by the demurrer. 

15. In not holding, on the pleadings of petition, separate answers 
of the appellants, and demurrer by petitioner only to the janswer of 
the appellant, Comptroller General of the United States, and no 

reply or pleading filed by the petitioner to the answers of the 

43 other appellants, that the court may not issue itsj order re¬ 
quiring the several appellants, jointly and severally,!to comply 

with the prayers of the petition in the performance of their official 
duties. 

16. In not discharging the rule to show cause and dismissing 
the petition with costs against the petitioner. 

17. For other reasons apparent on the face of the record. 

Leo A. Rover, 

United States Attorney , D f C., 

John W. Fihelly, j 

Assistant United States Attorney , D\ (7., 

R. L. Golze, 

General Counsel , General Accounting Office, 

H. O. Hoagland, 

Principal attorney , General Accounting Office , 

Attorneys for the Appellants . 

Messrs: J. Miller Kenyon and Bion B. Libby, 

Attorneys for the Petitioner . 
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Please take notice that we are this 15th day of December, 1932, 
filing the foregoing assignment of errors. 

Leo A. Rover, 

United States Attorney , D . C 
John W. Fihelly, 

Assistant United States Attorney , D. C ., 

R. L. Golze, 

General Counsel , General Accounting Office , 

H. O. Hoagland, 

Principal attorney, General Accounting Office , 

AitoTwys /or fAe Appellants . 

44 Designation of record 

Filed December 5,1932 

* * * * * 

The clerk will please include in the transcript of record, on 
appeal to the Court of Appeals of the District of Columbia, the 
following: 

1. The judgment filed July 28, 1932. 

2. The petition for payment of amount of deposit in registry of 
court as part payment for Parcel XXII and rule to show cause. 

3. The answers of the respondents. - 

4. The demurrer to the separate answer of respondent McCarl. 

5. The memorandum opinion of the court. 

6. The order sustaining demurrer of petitioner to the separate 
answer of the Comptroller General of the United States. 

7. The order for payment of interest filed November 21,1932, with 
notation of respondent’s appeal therefrom in open court. 

8. The assignment of errors. 

9. This designation. 

Leo A. Rover, 

United States Attorney, D. C ., 

John W. Fihelly, 

Assistant United States Attorney , D. C ., 

R. L. Golze, 

General Counsel , General Accounting Office , 

H. O. Hoagland, 

Principal Attorney . General Accounting Office , 

O. R. McGuire, 

Counsel , General Accounting Office , 

Attorneys for the Respondent . 

45 We acknowledge service of the foregoing designation of 
record and receipt of a copy thereof this 5th day of December, 

1932. 

J. Miller Kenyon, 

Bion B. Libby, 

Attorneys for Petitioner. 
By E. V. Strange. 
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Designation of record on behalf of Ogden L . Mills, Secretary of the 

Treasv/ry, et al . j 

Filed December 14,1932 

7 i 

♦ * * * * * * 

The clerk will please include in the transcript of record, to be 
filed on behalf of Ogden L. Mills, Secretary of the Treasury, and 
W. O. Woods, Treasurer of the United States, on appeal to the 
Court of Appeals of the District of Columbia, the following: 

1. The judgment filed July 28,1932. j 

2. The petition for payment of amount of deposit in registry of 

court as part payment for Parcel XXII and rule to sh<j)w cause. 

3. The answers of the respondents. 

4. The demurrer to the separate answer of respondent McCarl. 

5. The memorandum opinion of the court. 

6. The order sustaining demurrer of petitioner to the separate 
answer of the Comptroller General of the United States. 

7. The order for payment of interest filed Noveniber 21,1932, 

46 with notation of respondent’s appeal therefrom iii open court 

8. The assignment of errors. 

9. Notation of appeal on behalf of the Secretary of tfhe Treasury 
and the Treasurer of the United States. 

10. Citation of appeal filed by the Secretary of the Treasury and 
the Treasurer of the United States. 

11. This designation. 

Leo A. Rover, 

United States Attorney, D. C., 

John W. Fihelly, 

Assistant United States Attorney, D. C., 
Attorneys for Appellants, Seci'etary of the 
Treasury and Treasurer of the United States. 

We acknowledge service of the foregoing designation of record, 
and receipt of a copy thereof, this 14th day of December, 1932. 

J. Miller Kenyon, 

Bion B. Libby, 

Per E. V. Strange, 

Attorneys for petitioner. 

47 Supreme Court of the District of Columbiaj 

United States of America, District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Courj: of the Dis¬ 
trict of Columbia, hereby certify the foregoing pag^s numbered 
from 1 to 46, both inclusive, to be a true and correct iranscript of 
the record according to directions of counsel herein filed, copies of 
which are made part of this transcript, In re: Acquisition of all 
privately owned land in reservations A and B in the city of Wash¬ 
ington, District of Columbia, District Court docket jSiO. 2120, as 
the same remains upon the files and of record in said Court. 


i 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
21st day of January, 1933. 

[seal.] Frank E. Cunningham, 

Clerk . 

[Indorsed on cover:] District of Columbia Supreme Court. No. 
5895. J. R. McCarl, Comptroller General of the United States, 
Ogden L. Mills, Secretary of the Treasury and W. O. Woods, Treas¬ 
urer of the United States. Appellants, vs. Mary D. H. Kendall. 
Court of Appeals, District of Columbia. Filed Jan. 30, 1933, Henry 
W. Hodges, clerk. 
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